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1 AN ACT repeal 254.916 (4); to amend 134.66 (5), subchapter IX (title) of

2 chapter ‘/254 [precedes 254.911], 254.9%1 (?/), 254.916 (1) (o), 2‘/54.91‘/6 (5) and

3 254.916 (8); to repeal and recreate 254.916 (title) and 254.916 (1) (a); and to o
@ create 134.é/5 (1m) of the statutes; relating to: investigations Wompliance "

5 with certain prohibitions against selling or giving cigarettes and tobacco |

6 products to minors and requiring certain information to be included on an

application for a license to sell, expose for sale, possess with intent to sell,

exchange, barter, dispose of,or give cigarettes or tobacco products to a person.
>

r e ~

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

4
9 SECTION 1. 134.65 (1m) of the statutes is created to read:
}Q 134.65 (1m) A city, village\,for town clerk may not issue a license under sub> (1)

11 unless the applicant specifies in the license application whether the applicant will



LRBs0377/2

1999 — 2000 Legislature —92_ ISR;jlg:km
SECTION 1
u?({\‘ " gell, exchange, barter, dispose of,oi' give away the cigarette or tobacco products over
2 the counter or in a vending machine, or both.
'3 SECTION 2. 134.66 (5) of the statutes is amended to read:

134.66 (5). A county, town, villagejor city may adopt an ordinance regulating

" the conduct regulated by this section only if it strictly conforms to this section. A

county ordinance adopted under this subsection does not apply within any town,
villagi,_or city that has adopted or adopts an ordinance under this subsection. Ifa

county, town, village,or city conducts unannounced investigations of retail outlets

3) and any standards established by the department of health and family services

W
under s. 254.916 (1) (b).

SECTION 3. Subchapter IX (title) of chapter 254 [precedes 254.911] of the

4is amended to read:
15 CHAPTER 254
16 $,r, SUBCHAPTER IX
17 @ INVESTIGATIONS OF THE SALE OR
R‘ / GIFT OF CIGARETTES OR
| TOBACCO PRODUCTS TO MINORS

SECTION 4. 254.911 (2) of the statUtesxﬁkeneafeﬂ‘byl%Q%ecmsjn_Ag%}is

amended to read:

254.911 (2) “Governmental regulatory authority” means the department;the,

\%
alocal health department, a state agencyor a state or local law enforcement agencyﬂ
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SECTION 4

o : v
(< ‘ whom the local health department, state agency,or state or local law enforcement

agency contracts to conduct investigations authorized under s. 254.916 (1) (a).

SECTION 5. 254.916 (title) of the statutesgafcreatedby 1999 WistosinAlet 9,

4 is repealed and recreated to read:
5 | 254.916 (title) Investigations.
(6D SECTION 6. 254.916 (1) (a) of the statutes@émw
7 is repeaied and reéreated to read:
8 254916 (1) (a) A governmental regulatory authority may conduct
9 unannounced investigations at retail outlets, including tobacco vending machine
10 premises, to enforce compliance with s. 184.66 (2) (a) and (am) ‘o/xja local ordinance

v’
11 adopted under s. 134.66 (5). The department may contract with a governmental
A v
// regulatory agency to conduct investigations authorized under this section.

| SECTION 7. 254.916 (1) (c) of the statutcsiagerentsdy

14 is amended to read:

254.916 (1) (c) Noretailer may be subject to unannounced investigations more

than tw1ce annua ly unless the retailer is i)und to have violated s. 134.66 (2) (a) or

aL_ ol e adgp ;G wadun 6 134 60_(5), v~

(am) uring eaeh an 1nvest1gat1on

SECTION 8. 254.916 (4) of the statutes e b tScohsin is
repealed.

SECTION 9. 254.916 (5) of the statuteswwww is
amended to read: _ -

254.916 (5) No evidence obtained during or otherwise arising from the course
of an investigation under this section that is used to prosecute a person for a violation

. 17
of's. 134.66 (2) (a) or (am) or a local ordinance adopted under s. 134.66 (5) may be used
in the prosecution of an alleged violation of s. 125.07 (3).
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SECTION 10

SECTION 10. 254.916 (8) of the statutesﬁwmwwv‘ef\ is

amended to read:

254.916 (8) A governmental regulatory agency that conducts an investigation

v
under this section shall meet the requirements of sub. (3) and the standards

established by the department of health and family services. The department shall

(END)
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March 9, 2000.— Introduced by Reppésentative URpAN, cosponsored by Senator
RoBsON. Referred to Committe€ on Public He4lth.

1 AN ACT to reped

2 chapter 254

4916 (4); tq amend 134.66 (5), subchapter IX (title) of
cedes 254.911], 254211 (2), 254.916 (1) (c), 254.916 (5) and
3 254.918 (8)/to repeal and recreate «254._ 1§ (title) and 254.916 (1) (a); and to

4 credite’134.65 (1m) of the statutes; relating toN vestigations of compliance
5 th certain prohibitions against selling or giving “sjgarettes and tobacco
6 products to minors and requiring certain information to Ds included on an
7 application for a license to sell, expose for sale, possess with intent td sell,

~Va)

: exchange, barter, dispose of or give ci s to a person.
—

Analysis by the Legislative Reference Bureau
Under current law, a person is prohibited from directly or indirectly selling,
W exposing for sale, possessing with intent to sell, exchanging, bartering, disposing of;v
or g‘ivin%\gigarettes or tobacco products to any person unless the person is licensed

by #hefown, city,or village clerk. oY &) Thare prroeriSua Dy 3,
*7 Current law prohibits ftaller, manufacturer, distributor, jobber/stA _

subJobbe Or gentoremployg( nindeperide genttractororanagent~emproye

OrA 1Indepandent-—eoitteacto of < otg

or,_manufacturer, distributor,_jobber-o

Qahjohberor ax independent-contractot from selling or giving cigarettes or tobacco
prodycts to a minor unless the minor purchased or possessed the cigarettes or

n

(3jindapendant: cm]ﬂ‘o@/
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" tobacco products in the course of the m1nor ’s employment In addltlon &zet&;le&,

0 1\$ proh1b1ted from giving c1garettes or tobacco

products to any person unless the cigarettes or tobacco products are prov1ded in af |

lace where minors are not permitted to enter. szounty, town, c1ty sor villagetoay

adopt an ordinance regulating the sale or gift of cigaretteg or tobacco products to a
minor as long as the ordinance strictly conforms to WLatu ory prohibitions.

ent law also prohibits a minor from POSsessing or purchasing c1garettes or

[ t(ll?eéoup:oducts unlesg'the minor ssessed or, ;lfrchasedffhe mgarettes or tobacco

p ducts m the copfse the m1 6r’s emplo ent. Ppior to en ment of 1999

Latutory provisions. Th€ biennial budget act eliminated tHis authority.
Under current federal law, as a condition of receiving certain amounts of the
“%ksubstance abuse block grant, this state must prohibit manufacturers, retailers,or
distributors of tobacco products from selling or distributing tobacco products to
minors, must conduct random unannounced investigations of retail outlets where
cigarettes or tobacco products are sold,and must report annually to the federal
department of health and human services on these enforc ment act1v1 es and the

success of these activities. o pgvecnmis EJS % s & DI
\ ' horize he epartment of health and family

services (DHFS) to contract withjlo th departments; ', gants oNDAFSP B

ROO OI‘ o3t ,‘v" .Vf

"‘.'"l"[l .‘,v.;‘l PEes CHLFCA NG
Mighofity) to conduct unannounced 1nvest1gat10ns of retall outlets Where c1garettes
oY for tobacco products are sold, irtludi »
‘N a\Jochtedy to survey overall levels of comphance with the prohibitions against
\d@ M selhng cigarettes or tobacco products to m1nors o brenpia\bididt Al 4 uthorlzes
% a minor who is at least 15 years of age to buy, atfempt to buyor possess cigarette
SOT tobacco products 2 S/RAL (

6\ '\ ' Wgw if the “% the perm’ ion of his or her parent or guardian, is

&@ N ‘directly supervised by a Plicadn; ) Tt e governmental regulatory authority,
R Q) \and has prior written author1zat1on [0 part1c1pate in the investigation from the
mp\{(\@)) governmental regulatory authority, authorized agent of the governmental

“]\@\AOQ; regulatory authority,or district attorney. de ~biennial budeset gct, armnar win
\)j\ FUI'CILASES ON\POSSESTES ’: PeLEES O ¢o.: PPOUTITHS a-""; E8QlIrseQl ar
NaRRQUNCea~HIYE a". .~ does—Tret._viglate—the _prohibition _aeois s inor:

W%MXHMMISO requlres that b

DS s sutvey, anjnvestigation Wywt comply with standards established by DHFS
and gt meet all/of the followmg requlrements

A 6wovmmww M%UJ
d QA,;“CKCL\ ool tho out

Cw‘uj o’[ o Sht( o1l O’CCLD
Wo wnfnes &%/7
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2. A governmental regulatory authority may not use a minor in an
investigation if the minor is a regular customer at the retail outlet that is the subject
of the investigation.

3. The appearance of a minor who is used in an investigation may not be
materially altered to indicate greater age.

4. A photograph or videotape of the minor must be made on the day of the
investigation and, if a prosecution results from the investigation, the government
regulatory authority must retain the photograph or videotape until the final
disposition of the case. :

5. If a violation of the prohibition against selling or providing cigarettes or
tobacco products to minors occurs during the investigation, the govern‘r/nenn
conducting the investigation is required to make a good faith effort to notify a retailer
of the violation and tp issue a citation, if any, within 72 hours &the investigation.qg{pr

¥ 6. Within Wﬁays @"&Trﬁﬁvegt?gation, the governmental regulatory autho‘fity
conducting the investigation must report to the retailer the name and position of the
governmental regulatory authority employ(;\( v%ho supervised the investigation, the
age of a minor used in the investigation, the date and time of the investigatio?/)pnd

&~ ula&og avthor

4 A SoT,

ebie A rudxetael, a governmental regulatot;y authority

may not subject a retailer to more than two investigations annually unless both of

the investigations reveal that the retailer violated the prohibition against selling or

giving cigarettes or tobacco products to iy xS. “-“g Ov%fn Wu(gfgsu{a%y.a%j%m;% L
Zoxe WiNGGH 11 mm»ﬁm wont: s /A state oy logal terw uji tont
Ch : AeAlrdoparimmery\s .: ..'wvn:g.\.:.u'-' QOO sk
S ALA LT oV 2 S Ay 3 ' A\ AL CoDApAe Ty XG0 AW ) as 'CW‘!thH‘é
withatosal he ernariaaeh e-aPe or~n A Le-arTecal-tase '6"-'- :

4 aggi@/\aﬁay\/conduct unannounced investigations at retail outlets to enforce

5 compliance with the statu\t{ory prohibitions against selling or giving cj rett:@

sttobacco products to minorsior.a peal or ng MY/ My, strict-dbnfor
A AV pRANANS '

A1S o AN RCAG M PN A

AP ced tigettots, 1167 sk Jcomply twith the . ‘
current statutory requirements,@_n_dﬁos_xén‘);\ ‘?&%\ngﬁrds established by DHFS. —¥hut vo wondatd
In addition, under this bill a governihantal regulatory authority may not
conduct more than twg investigations annually at a retail outlet unless ofe of the
investigations reveal(that the retailer violated the prohibition against selling or
giving cigarettes or tobacco products to minors.
Wm’% under this bill, a city, villagejor town clerk may not issue a license to
sell, exchange;barter, dispose of,or give away cigarettes or tobacco products unless
the applicant specifies in the license application whether the applicant will sell,
%exchange, barter, dispose of,or give away the cigarette or tobacco products over the
counter or in a vending machine, or both.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, resented iri senate and assexbly, do
\ fn ct W ep\/

SECTION 1. 134.65 (1m) of the statutes is created to read:

134.65(1m) A city, village or town clerk may not issue a license under sub. (1)
unless the applicant specifies in the license application wheter the applicant will
sell, exchange, barber, dispose of or give away the cigaretté or tobacco products over

the counter or in a venting machine, s both.

SECTION 2. 134.66 (5)of the statutes is apdended to read:

134.66 (5). A county, town, village or)éity may adopt an ordinance regulating
the conduct regulated by this sectisp gfily if it strictly conforms to this section. A
county ordinance adopted under tHis Subsection does not apply within any town,
village or city that has adopted or adopts au ordinance under this subsection. If a

county, town, village or cit¥ conducts unannounced investigations of retail cutlets

as defined in s. 254.9 9), to determine compliance with an ordinance adopted

3) and any sts

under s. 254.916 (1) (b).

SECTION 3. Subchapter IX (title) of chapter 254 [precedes 254.911] of the

statutes, as created by 1999 Wisconsin Act 9, is amended to read:

\ CHAPF R 257
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SECTION 1. 254.916 (1) (b) of the statutes is amended to read:

[
254.916 (1) (b) The department, in consultation with retailers-and other

W\
governmental regulatory authorities and‘retailors, shall establish standards for

procedures and training for conducting investigations under this section.

: 19990.9, 84,185, |
C_— _ ,

SECTION 2. 254.916 (3) (e) of the statutes is amended to read:

254.916 (3) (e) A governmental regulatory auth’ofity shall make a good faith
effort to make known to the retailer or the retailer’s émployee or agent, within 72
hours after the occurrence of the violation, the results of an investigation, including
the issuance of any citation by a governmental regulatory authority for a violation
that occurs during the conduct of the investigation. This paragraph does not apply

to investigations conducted under a grant received under 42 USC 300x—021 42 USC
300x—-21.

ry: 1999 a. 9, 84, 185.

SECTION 3. 254.916 (3) (f) (intro.) of the statutes is amended to read:
254.916 (3) (f) (intro.) Except with respect to investigations conducted under

a grant received under 42 USC 300x—21. all

of the following information shall be reported to the retailer within 10 days after the

conduct of an investigation under this section:

ﬂl—hs% 1999 a. 9, 84, 185,
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e Rl

Senator Robson: M L G
Please review this bill carefully to make sure)it achieves your intent. I made &xéral >

several technical corrections to this bill. Specifically, I added the local ordinance
language to s. 254.916 (1) (c)To make it consistent with the rest of the bill. I also
amended the definition of “governmental regulatory authority” in s. 254.911 (2)%o that

it is no longer circular. Is this okay?

I also eliminated the references to the federal tobacco regulations, 21 CFR 897, in s.
254.916 (3) (f) because these regulations no longer exist. The Federal Food and Drug
Administration (FDA) withdrew these regulations after the U.S. Supreme Court ruled
that the FDA did not have the authority to regulate tobacco products. See FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000). Also, I corrected an incorrect

reference to federal law. Instead of referring to 42 USC 300x—021, s. 254.916 (3) (e) and
(f) should refer to 42 USC 300x—21.

If you have any questions or comments, please do not hesitate to contact me.

Ivy G. Sager—Rosenthal

Legislative Attorney

Phone: (608) 261-4455

E-mail: ivy.sager-rosenthal@legis.state.wi.us
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January 17, 2001

Senator Robson:

Please review this bill carefully to make sure that it achieves your intent. I made
several technical corrections to this bill. Specifically, I added the local ordinance
language to s. 254.916 (1) (c) to make it consistent with the rest of the bill. I also
amended the definition of “governmental regulatory authority” in s. 254.911 (2) so that
it is no longer circular. Is this okay? -

I also eliminated the references to the federal tobacco regulations, 21 CFR 897, in s.
254.916 (3) (f) because these regulations no longer exist. The Federal Food and Drug
Administration (FDA) withdrew these regulations after the U.S. Supreme Court ruled
that the FDA did not have the authority to regulate tobacco products. See FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000). Also, I corrected an incorrect
reference to federal law. Instead of referring to 42 USC 300x—021, s. 254.916 (3) (e) and
() should refer to 42 USC 300x~21.

If you have any questions or comments, please do not hesitate to contact me.

Ivy G. Sager—Rosenthal

Legislative Attorney

Phone: (608) 2614455 4
E-mail: ivy.sager-rosenthal@legis.state.wi.us
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January 17, 2001

Senator Robson:

Please review this bill carefully to make sure that it achieves your intent. I made
several technical corrections to this bill. Specifically, I added the local ordinance
language to s. 254.916 (1) (c) to make it consistent with the rest of the bill. I also

amended the definition of “governmental regulatory authority” in s. 254.911 (2) so that
it is no longer circular. Is this okay?

I also eliminated the references to the federal tobacco regulations, 21 CFR 897, in s.
254.916 (3) (f) because these regulations no longer exist. The Federal Food and Drug
Administration (FDA) withdrew these regulations after the U.S. Supreme Court ruled
that the FDA did not have the authority to regulate tobacco products. See FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000). Also, I corrected an incorrect
reference to federal law. Instead of referring to 42 USC 300x~021, s. 254.916 (3) (e) and
(f) should refer to 42 USC 300x-21.

If you have any questions or comments, please do not hesitate to contact me.

Ivy G. Sager—Rosenthal
Legislative Attorney
Phone: (608) 261-4455

E-mail: ivy.sager-rosenthal@legis.state.wi.us
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Please jacket LRB 1118 for introduction in the Senate.
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